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It may seem a little early but, with all 
that’s changed over the past year 
or so, now’s a good time for con-
struction company owners to start 
thinking about their 2021 tax returns. 
One recent major piece of legislation 
that could affect your situation is the 
American Rescue Plan Act (ARPA).

As you may recall, the law was passed in March, in 
large part to provide relief for individuals and busi-
nesses still dealing with the COVID-19 pandemic. 
Let’s review some of the ARPA’s key provisions of 
particular interest to contractors.

Sick time and family leave

Many construction companies have had employees 
markedly affected by COVID-19 — either becoming 
infected themselves or having family members  
fall ill. As a result, you may well have had many 
workers out sick.

Under the Families First Coronavirus Response Act, 
enacted in 2020, employees can take paid sick 
time and/or paid family leave to care for them-
selves or loved ones because of COVID-19. In turn, 

eligible employers can claim tax credits to offset 
costs of the time or leave. The ARPA introduced 
changes to the applicable rules.

For instance, the credits have been extended from 
March 31, 2021, through September 30, 2021. And 
the amount of wages for which an employer may 
claim the paid family leave credit in a year has 
increased from $10,000 to $12,000 per employee.

Important this year, the paid sick time and family 
leave credits can be claimed by employers who 
provide paid time off for employees to obtain a 
COVID-19 vaccination or recover from an illness 
related to the immunization.

COBRA provisions

If your construction company has 20 or more 
employees, you’re likely required to provide 

COBRA health insurance 
coverage to workers whose 
employment comes to an 
end. Every business owner 
should be aware of the major 
enhancement that the ARPA 
made to COBRA coverage.

That is, assistance-eligible 
individuals (AEIs) may receive 
a 100% subsidy for COBRA 
premiums during the period 
beginning April 1, 2021, and 
ending on September 30, 
2021. An AEI is generally 
any eligible beneficiary who 
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elects COBRA coverage because of a qualifying 
event (typically involuntary termination or reduc-
tion of hours) between those dates.

Individuals without a COBRA election in effect 
on April 1, 2021, but who would be an AEI if they 
had an election in effect, are eligible for the sub-
sidy. Those who elected but discontinued COBRA 
coverage before April 1, 2021, are also eligible if 
they’d otherwise be an AEI and are still within their 
maximum period of coverage.

The ARPA addresses other COBRA-related matters as 
well. For example, it stipulates that group health plan 
sponsors may voluntarily allow AEIs to elect to enroll 
in different coverage under certain circumstances. 
In addition, group health plans must issue notices 
to AEIs regarding the availability of the subsidy and 
option to enroll in different coverage (if offered). 
Notices regarding the extended election period  
and the subsidy’s expiration must be issued as well.

SBA’s EIDL program

The Small Business Administration (SBA) offers a 
variety of loan programs that are always worth 
a look for small construction companies. One of 
them is the Economic Injury Disaster Loan (EIDL) 

program, which focuses on businesses located in 
a declared disaster area and that have suffered 
substantial economic injury.

The COVID-19 pandemic qualifies as a disaster for 
loan purposes, and it’s obviously affected every 
area of the country. Under the ARPA, eligible small 
businesses may receive targeted EIDL advances 
and the amounts received will be excluded from 
the recipient’s gross income.

In the case of a partnership or S corporation that 
receives a targeted EIDL advance, any amount 
of the advance excluded from income under 
the ARPA will be treated as tax-exempt income 
for federal tax purposes. Because targeted EIDL 
advances are treated as such, they’ll be allocated 
to the partners or shareholders — increasing their 
bases in their partnership interests.

Check your radar

These are just a few of the ARPA provisions that 
may have flown under your radar during the  
busy year. Don’t forget about the law’s impact 
on the employee retention tax credit or the 
Paycheck Protection Program either. Your CPA 
can tell you more. n
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THE ARPA KICKS OFF FEDERAL INFRASTRUCTURE EFFORTS

As of this writing, there’s plenty of news about the Biden administration’s efforts to develop and pass a 
federal infrastructure bill. However, what’s arguably gone underreported is that the American Rescue 
Plan Act (ARPA) contains provisions aimed at funding infrastructure projects.

For instance, the ARPA allocates $10 billion to the Coronavirus Capital Projects Fund. This fund seeks 
to spur projects that “carry out critical capital projects directly enabling work, education and health 
monitoring, including remote options,” according to the language of the law.

In its analysis of the ARPA, the American Road & Transportation Builders Association noted that provisions 
of the law also earmark $30.5 billion for public transportation agency operations to offset the foregone 
revenue from ridership declines and other COVID-19-related factors. The law also apportions $8 billion 
for airports to help with operating and other costs associated with revenue declines over the last year. 
In addition, the ARPA directs $350 billion for state and local governments to use for local economic relief 
purposes and to offset pandemic-related tax revenue declines.

What it all adds up to is that federal, state and local governments will be receiving substantial cash 
infusions that could lead to construction projects related to roads, railways, bridges, dams and public 
transportation systems. There could be an uptick in airport maintenance and improvement jobs, too. 
Keep an eye out for these opportunities as the year rolls along.
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Certain aspects of a construction 
company will obviously raise or lower 
its value. These include the strength 
and longevity of ownership, the 
number of jobs completed and in 
its backlog, and the accuracy and 
structure of its financial statements. 
But there are other distinctive  
elements that affect a business  
valuation as well.

Licensing/permitting

Appraisers often value licenses and permits during 
mergers or acquisitions. A valuation may also be 
performed when the plaintiff in a lawsuit claims 
damages to a license or permit because of the 
defendant’s alleged wrongful actions.

Various factors can affect the value of licenses and 
permits. One example is the number of licenses or 
permits available to similarly situated applicants. 
A permit’s worth is also partly determined by the 
owner/operator’s ability to transfer the license or 
permit, as well as the owner/operator’s history 
regarding renewals or terminations.

Most licenses and permits may be valued by the 
application of any of the three generally accepted 
intangible asset valuation approaches — that 
is, the market, income or cost approach. (Ask 
your financial advisor for an explanation of each 
approach and how it might affect the valuation  
of your company.)

Drawings etc.

Appraisers are often asked to value construction 
companies’ engineering-related intangible assets. 
These include construction engineering drawings —  
such as architectural designs and drawings, blue-
prints, and construction specifications.

Process engineering documents are another 
example that may pertain to construction compa-
nies. These include flow diagrams, drawings and 
schematics that would allow production operators 
to initiate a flow of information, materials, fluids, 
electric current or any other substance that moves 
continuously.

To qualify as engineering-related intangible assets, 
the items must function in the real world. They 
can’t be experimental or theoretical plans and 
they need to be capable of use in a commer-
cially viable application.

Value of goodwill

For construction companies, and most any kind of 
business, there’s a portion of value that appraisers 
can’t attribute to tangible or intangible assets. This 
portion is commonly referred to as “goodwill,” and 
it has three principal components.

First, there’s operating business assets in place 
and ready to use. This component is sometimes 
referred to as the “going concern” aspect of 
goodwill. If all the elements of a construction com-
pany are physically and functionally assembled, it 
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As you’re likely aware, some  
project owners require a contractor 
to acquire bonding to financially 
insure the construction company’s 
agreed-upon performance. One 
type of performance bond that’s 
been rising in prominence over  
the past several years is the expe-
dited dispute resolution (EDR) bond. 
True to its name, the EDR bond 
accelerates the dispute resolution 
process if a performance default 
claim develops.

Primary goal

Most performance bonds don’t dictate a time 
frame or action plan for dispute resolution. This 
means bond claims can take weeks, if not months 
or even years, to resolve. The extended delay can 
cause work stoppage, resulting in projects not 
being delivered on time.

The EDR bond’s primary goal is to promptly resolve 
any dispute between the parties to the bond 
with a streamlined investigation and adjudication 
process. It defines the time frame allotted to the 
surety to investigate each disagreement, typically 
less than 30 to 45 days. This helps keep projects as 
close to on schedule as possible.
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EDR BONDS HELP ENSURE  
EVERYONE GETS ALONG

creates intangible value. These elements include 
capital (equipment), labor (employees) and coor-
dination (management).

For certain taxation or forensic analysis purposes, 
appraisers may measure going concern value as a 
separate intangible asset. For fair value accounting 
purposes, however, appraisers might measure going 
concern value in aggregate as a single component 
of the construction company’s goodwill.

A second component is excess income, however 
measured. For a construction company, excess 
income is the money generated by the business 
beyond the amount needed to provide a fair rate 
of return on all the company’s tangible assets 
and identifiable intangible assets. Your established 
business relationships, reputation and ability to win 
bids play into this component.

Finally, the third component is the expectation of 
future events not directly related to operations. 
Goodwill may be created by the expectations of 
future capital expenditures, future mergers and 

acquisitions, to-be-developed projects or services, 
and potential customers. This component relates 
to the concept of goodwill as the current value of 
future assets (both tangible and intangible) that 
don’t yet exist on the analysis date.

Any of the generally accepted intangible asset 
valuation approaches may be appropriate to 
value goodwill. Yet because goodwill typically 
isn’t sold or otherwise transferred separately in 
the marketplace, the market approach is less 
commonly used. Similarly, because goodwill is 
often measured based on future earnings, the 
cost approach usually isn’t used. The income 
approach is generally most typical.

Many contexts

The details of business valuation may seem irrelevant 
if you’re not planning on selling your construction 
company. However, knowing the value of your busi-
ness is important in many other contexts, including 
court cases and estate planning. Work with your 
financial advisors to keep tabs on it. n
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EDR bonds tend to be ideal for large, complex 
projects where project timing is sensitive. They 
may also be a good fit when an owner is  
asking for a letter of credit. It’s worth noting  
that EDR bonds aren’t well-suited for traditional 
design-bid-build projects, where the design  
risk falls under a separate contract from the  
construction contract.

3 parties

The EDR bond involves three parties:

1.  The surety company that underwrites the bond,

2.  The obligee that has requested the bond  
(project owner), and

3.  The principal that buys the bond (contractor).

Sometimes the obligee is a general contractor 
and the principal a subcontractor. When a claim 
dispute arises, a neutral adjudicator with construc-
tion expertise is brought in to swiftly resolve it. 

The surety’s obligation to make any payments 
or otherwise complete a defaulted construction 
contract cannot be invoked on demand by the 
obligee, as would happen under a letter of credit. 
However, the obligee’s right to payment or con-
tract completion will be promptly adjudicated so 
the project isn’t excessively delayed.

Adjudicator’s job

The adjudicator determines 
whether the obligee and 
principal have complied 
with their commitments 
under the bonded con-
tract, and whether the 
surety is liable to pay or 
perform the bonded 
contract. The adju-
dicator’s decision 
is binding and 
obligates the 
parties to per-
form while also 
preserving the 
parties’ rights 
to later seek a 
judicial review.

For example, if the adjudicator determines the 
surety is liable to pay or otherwise perform, the 
surety must comply promptly — even if the surety 
plans to appeal the decision. This ensures an 
appeal will cause no delay in project completion.

Same but different

EDR bonds aren’t all that dissimilar from other 
performance or payment bonds. Considered a 
contingent liability, they won’t appear on your 
balance sheet. Unlike letters of credit, EDR bonds 
won’t impact your construction company’s bor-
rowing capacity or tie up existing cash assets.

What they’ll do, along with insuring your perfor-
mance, is create an accelerated process for 
resolving performance bond claims as well as 
other construction disputes. Overall, this bond 
type is crafted to encourage communication and 
reduce litigation over performance claims. n

EDR bonds tend to be ideal for 
large, complex projects where 
project timing is sensitive. 
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3D LASER SCANNING POISED TO  
ELECTRIFY CONSTRUCTION INDUSTRY

The construction industry has been 
experiencing a digital transformation  
for a while now. Over the past year 
or so, this transformation has been 
greatly accelerated by contractors’  
need to adopt high-tech tools — 
especially those with remote  
capabilities — to keep projects  
moving during the COVID-19 pan-
demic. Among the most electrifying 
technologies currently on the rise is 
three-dimensional (3D) laser scanning.

Laser scanners measure without touching, quickly 
and accurately capturing details of every nook 
and cranny of a building or job site. By using 
laser light and advanced photogrammetry, 3D 
laser scanners provide data sets known as “point 
clouds,” which are used to create ultra-realistic  
3D images of scanned locations or objects.

Scan data can be imported to building information 
modeling software, enabling clash detection during 
design and planning as well as virtual walkthroughs 
with teams and stakeholders. The scans also serve 
as records or timestamps to document project mile-
stones. Here’s a look at a few specific areas of the 
industry that 3D laser scanning may impact:

Renovation, adaptive reuse projects. Architects 
must base designs on building owners’ as-built 
drawings, yet documentation for older buildings is 
typically out of date or hard to find. Using a scan-
ner to create up-to-date documentation simplifies 
the design process and prevents errors that can 
lead to job delays and cost overruns.

Estimating. Accurate estimates are the foundation 
of successful projects. Particularly for renovation 
and repair jobs, scanning helps increase the pre-
cision of estimates, providing valuable details as 

estimators evaluate the project costs and timelines 
associated with a given site. Sharing a real-world 
model of the project also helps estimators commu-
nicate their assessments.

Quality assurance. A quick scan of an in-progress 
project can create a model of existing work to 
compare against as-built drawings or models. The 
model can be color-coded and marked up to 
represent deviations from the design and to catch 
and address inaccuracies before they become 
bigger problems.

Safety. New products are entering the market that 
merge photogrammetry with artificial intelligence 
to monitor compliance with COVID-19 safety reg-
ulations on jobsites. Meanwhile, more mobile and 
autonomous scanners are emerging that enable 
remote data capture in challenging environments. 
The anticipated next step is autonomous scanners 
with pattern recognition (machine learning) to 
allow remote scanning for safety violations.

Project closeout and handover. Contractors can 
use 3D laser scanning to record every phase of 
construction from beginning to end — capturing 
everything within the walls, above the ceilings 
and below the floors. This adds more value and 
specificity to closeout packages. Property man-
agement can then use that record throughout the 
lifecycle of the building. n
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The merger and acquisition (M&A) market took a nosedive in 
2020, but the rebound has been swift. Investors who pulled back 
on purchases in 2020 are now looking to make use of their cash 
reserves while interest rates are low and tax rates are advanta-
geous. If you are looking to sell your business, now may be the 
perfect time. There are just a few things you need to consider.

Pre-Transaction
Before an M&A transaction takes place, obtain a business valua-
tion. Valuations rely on quantifiable data like financial history and 
earnings projections, but they also rely on subjective data like 
market trends and synergies with the purchaser. If your financial 
reports hint at a value you’re not ready to accept, you may benefit 
from commissioning a quality of earnings report (QOE).

QOEs examine the underlying quality of your company’s cash flow 
and earnings, which are facts not readily apparent from a financial 
statement audit. You can use this information to shore up defi-
ciencies, and during the negotiations process, your seller can use 
this report to better assess the intrinsic value of your business.

Transaction
M&A transactions require a lot from the buyer and the seller. As 
the seller, you will need to:

•  Identify suitable investors or purchasers.
•  Develop an informational memorandum describing your  

company and its merits.
•  Manage due diligence proceedings.

•  Calculate transaction and earnout scenarios.
•  Draft post-closing covenants.
•  Evaluate both long-term and short-term tax consequences 

for you and the other owners.
•  Establish negotiation strategies.

Post-Transaction
Once you sign on the dotted line, there will likely be more  
obligations for you to fulfill. For example, the agreement may 
require you to integrate your IT system with the buyer’s or to 
oversee employees during the transition. You must also be 
prepared to manage consequences that you could not have 
foreseen. For instance, you may need to make purchase price 
adjustments if estimates were flawed, or address indemnity 
claims that are made against you. Thorough analyses performed 
in the pre-transaction phase can mitigate many of these issues, 
but they cannot eradicate all unknowns.

If you want to pursue merger and acquisition services in 2021, 
work with accounting professionals who can provide a full range of 
services including estate planning, quality of earnings reports, tax 
advisory, due diligence, transaction structuring, valuations, financial 
analysis, and modeling services. Doing so will help you ensure you 
are getting as much equity out of your business as possible. 

LaPorte’s Transaction Advisory Services professionals offer an 
integrated approach to business transactions. If we can assist 
you, please contact Micah Stewart, LL.M, Director of Tax Services, 
at mstewart@laporte.com.

Steps to Take if You are Thinking of Selling Your Business




